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PROCEEDI NGS
(1:00 p.m)

CHI EF JUSTI CE ROBERTS: We will hear
argunment next in Case 10-637, Greene v. Fisher

M. Fisher.

ORAL ARGUMENT OF JEFFREY L. FI SHER
ON BEHALF OF THE PETI TI ONER

MR. FI SHER: Thank you, M. Chief Justice,
and may it please the Court:

Any deci si on announced fromthis Court
before a State prisoner's conviction becones fina
constitutes clearly established | aw for purposes of
appl ying section 2254(d) of AEDPA. For decades, in
fact, it has been a bedrock rule under Teague and
Giffith that State prisoners are entitled to the
benefit of decisions fromthis Court that come down
before finality, and that rule has delivered fairness
and clarity to an area that that this Court has
acknow edged previously lacked it. There is no
conpelling reason to chart a new course now.

There is no doubt that AEDPA changed Feder al
habeas |l aw in many inportant ways, but it did not change
habeas |law with respect to retroactivity, for under this
Court's Teague jurisprudence States already had comty,

as opposed to other areas. Now --
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JUSTI CE ROBERTS: M. Fisher, we

woul dn't have this problem at least not in this case,

I f your client had -- had sought cert, right? Because

t hen presumably when his petition cane before the Court,

our normal practice would have been to GVR it, because

t he decision would conme out the other way under -- under

Gray, right?

MR. FlI
case -- if -- yes.

CHI EF
cert.

MR, FlI
sure --

CHI EF

SHER: If this Court had GVRed the

JUSTI CE ROBERTS: No, if he had sought

SHER: Well, I -- well, |'m not

JUSTI CE ROBERTS: You can't very well

GVR it until he seeks cert.

MR. FI
CHI EF

ki nd of a glaring

SHER: Of course.
JUSTI CE ROBERTS: And | think it's

factual nuance to the case, kind of,

that he didn't seek cert. And he also didn't seek State

collateral review
or both of those,

MR, FlI

| mean, if he had tried one of those
we -- we probably wouldn't be here.

SHER: Well, et me take those one at

a tinme, Your Honor. First with -- with -- with the GV/R

request, if he had had counsel that would have advised

himto seek cert,

he may well have done it and this

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

Court may have GVRed, but realize that this Court isn't
bound to do that. This Court has discretionary
jurisdiction, and | don't think this Court wants to take
on the responsibility of -- of deciding every single
case that falls into a twilight zone situation

You are going to have cases, |ike this one
very well would have in light of what the Pennsyl vania
-- the State filed in its own Supreme Court -- w apped
up in procedural argunments, harm ess error allegations,
perhaps alternative State grounds. And this Court often
has deci ded that habeas is a better place to work that
out, not GVR. Now, it may well have GVRed, but it -- |
don't think the Court wants to take on that
responsibility.

JUSTI CE BREYER: VWhy? | nean, normally a
| awyer just | ooks to see what the docket is. And when
there's a case that seens to affect his case, he asks
for cert. And our practice normally, since | have been
here, is where it inplicates the case you hold it unti
the case is decided; then a witing judge or other
people |l ook through it and see if in fact it really does
affect it and if it does, we GVR

| nmean, as a practicing |awer here, have
you di scovered i nstances where we failed to do that, do

you t hink?
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MR. FISHER: Well, | can think of -- let ne
take it one step at a time. | think there are cases
that this Court doesn't GVR  Because they are so
procedurally conplicated, the Court |eaves it.

In fact, | can think of one case right now
in California. After Melendez-Diaz there was a case
call ed Geyer that came out of the California courts,
that this Court did -- held for Melendez-Diaz but did
not GVR, in part because | think the State was making
harm ess error allegations there. And now the States
and California are trying to figure out what to do in
light of that. So that's one exanple, but --

CHI EF JUSTI CE ROBERTS: Normally I think if
it looks like a ness procedurally, or whatever, the
normal assunption is you let the |ower court figure it
out. Send it back, and I -- | think the research is
that in actually nost cases in which we GVR, the court
rei nstates the judgnent below for one reason or -- or
anot her; but the idea that we parse through them
carefully -- | think if it's arguable, send it back and
|l et the lower court sort it out.

MR. FISHER: Well, let me get back to
Justice Breyer's question, with the assunption that if
he has a | awer he's going to bring it up here. O

course, M. Greene's right to appointed counsel under

Alderson Reporting Company
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Pennsyl vania State | aw ended when the Pennsyl vani a

Supreme Court dism ssed his case.

JUSTI CE KAGAN: Well, he doesn

t --

JUSTI CE KENNEDY: Let me ask -- let me ask
it. There was a second half of the Chief Justice's
gquestion that you never got to.

MR. FI SHER: Yes.

JUSTI CE KENNEDY: But since we are on --

MR. FI SHER: Yes.

JUSTI CE KENNEDY: -- the GVR, | have one
nore question under the GVR, at |east.

I f you had sought -- if you had been
counsel, you're not -- if you had been G eene's counsel

and you had sought cert fromthis Court, you would have

sought cert to the suprene -- the Superior

Court of

Pennsyl vania, to the internediate court, correct?

MR. Fl SHER: Correct, | think t

JUSTI CE KENNEDY: Which indicat

hat's right.

es that that

is the decision that's -- that's invol ved here. And

once that decision beconmes final, then you
pr obl em

If -- if -- if the protocol or

have a

the practice

or the rules had been that you would seek cert to the

Pennsyl vani a Supreme Court, then you m ght

argunment about finality, but now you don't.

Alderson Reporting Company
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get to that |ater, because the -- t

he Chief Justice had

a second part of his question which was collateral.

MR. FI SHER: Okay. So

So there -- | don't thi

Your Honor, that we woul d have been

|l et me address that.
nk it is a given,

able -- M. G eene

woul d have been able to bring this claimin the

Pennsyl vania State court. The -- t

judges on the Third Circuit

it's unsettl ed under

clear is that --

coul d.

JUSTI CE Gl NSBURG:  But

MR. Fl SHER: Pardon ne?

JUSTI CE Gl NSBURG. The

he justices on -- the

di sagreed about that and

Pennsyl vania | aw. But what is

Respondent said you

Respondent in the

brief said that if you had sought post-conviction relief

in the State courts, then you coul d

the controlling decision,

t hat Gray.

G nsbur g,

have argued G ay was

and they woul d have accepted

MR. FI SHER: They do say that now, Justice

and all | can say is we c

could to find an actual case in Pen

procedur al

situation,

t hat --

posture of sonebody goin
and we haven't found one

CHI EF JUSTI CE ROBERTS:

Alderson Reporting Company
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MR. FISHER: -- that either decides it or
the State takes a position one way or the other. But
there are many States -- you don't have to dwell on,
just on Pennsylvania, because there are States -- we
cite themin our brief -- that would not | et sonebody

like M. Gray go into State court. And indeed, the
am cus brief fromthe group of States | think is telling

inits silence, that none of the 12 States that signed

10

11
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13

14
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20
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on to that brief are willing to say you could bring a
claimlike this in collateral review in our own
State courts.

CHI EF JUSTI CE ROBERTS: | appreciate your
poi nt that you may or nmay not have been able to bring
it. M -- ny concern is that you have, | guess as
soneone put it, the perfect stormhere. You have a
person who did not file cert, and he could well have
gotten relief if he had, through the GVR process, and
who did not seek State collateral review, and he could
wel | have -- you say probably wouldn't. But the State
said certainly would have. Sonewhere in there. At
| east he woul d have had a fair chance --

MR. FI SHER: Right.

CHI EF JUSTI CE ROBERTS: -- or a chance.
because he didn't seek cert and he didn't file State

collateral relief, we have this nore conplicated

Alderson Reporting Company
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scenari o.

MR. FISHER: | think that's a fair
statenment, Your Honor. And the way you frame it,

t hough, frames what sounds to ne nore |ike an exhaustion
argument than it does about a statutory construction
argunment with respect to 2254(d).

And this Court has never held either that
you have to seek cert in this court in order to exhaust
State renedies, nor to take a -- to take a claimback to
State collateral review that you have already taken up
through the State direct review system So if we had an
exhaustion case in the future, maybe sonmebody woul d nake
that argunent. But that's not what i-s before you today.
What's before you today is the hypothetical that -- that
M. Greene actually did seek cert and for sone reason
this didn't GYR, or he did seek review in the
Pennsyl vani a courts and they refused to hear it.

And under the State's position, even then
you woul d bar himfromgetting the reliance on G ay,
because Gray canme down after the Pennsyl vania Suprene --
|"'msorry -- the Pennsylvania Superior Court decision.

JUSTI CE Gl NSBURG. Well, apparently the
Pennsyl vani a Suprene Court thought that he hadn't
properly raised it. | nean, they initially granted

revi ew post Gray, and then they found that the grant was

Alderson Reporting Company
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| mprovi dent nost |ikely because Greene had not raised
the -- the Gray issue bel ow.

MR. FISHER: Well, he very nmuch had raised
the Gray issue below, Justice G nsburg. You're
absolutely right that the State, faced with really no
alternative but to try to argue waiver, did argue waiver
in the Pennsyl vania Suprenme Court, which did dism ss the
case. But of course the order doesn't say why it
di sm ssed the case. And we |litigated that very issue in
the | ower courts, and the Third Circuit squarely held
that M. Greene had in fact preserved his claimin the
Pennsyl vani a courts and on top of that, the Pennsylvania
Superior Court had reached it and resolved -- understood
himto be raising a Gray type argunent and resolved it
by citing a Pennsylvania case that had previously held
that just putting an X in place of -- in place of the
def endant' s nanme -- was good enough to satisfy Bruton.

JUSTICE ALITO How can you -- how can you
square your position with what 2254(d) says, that there
must be an unreasonabl e application of clearly
established | aw? What the internedi ate appellate court
did was not an unreasonabl e application or -- let's
assune for the sake of argunent it was not an
unreasonabl e application of clearly established | aw when

they did it. So how do you get around that one?

Alderson Reporting Company
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JUSTI CE KENNEDY: And just to follow up on
t hat question, the statute says it was "adjudicated,"
past tense, and the decision "resulted in," past tense.

MR. FISHER: Right. W don't disagree that
it's a backward-|ooking statute. There is a
retroactivity cutoff. The question is where is it? And
we don't contend, Justice Alito, that it's an
unreasonabl e application. W contend that there is nore
statutory | anguage that is contrary to --

JUSTI CE KENNEDY: What you said -- you don't
contend that -- what's --

MR. FI SHER: There's two prongs --

JUSTI CE KENNEDY: You sai-d you don't contend
that, and I didn't hear -- was an unreasonable? | just
didn't hear it.

MR. FISHER: Yes. Justice Alito cited one
prong of 2254(d) which is unreasonabl e application.

JUSTICE ALITO And the other is it was --

MR. FISHER: | think the nore natural --

JUSTICE ALITO It was contrary to. How was
It contrary to?

MR. FISHER: It was contrary to this Court's
clearly established |aw as of the date of finality. So
you have a statute that says it has to be -- it resulted

in a decision that was contrary --

Alderson Reporting Company
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JUSTI CE SCALI A: Yes, the decision -- what
deci sion did the Supreme Court of Pennsylvani a make
ot her than the decision not to hear the case?

MR. FISHER: No, it's the decision fromthe
Pennsyl vani a Superior Court, Justice Scalia, that is
contrary to clearly established | aw as of the date of
finality.

JUSTI CE G NSBURG: Not as of the date they
made it.

MR. FISHER: That's not the date they nade
it, no. But the question of contrary to, as this Court
said in WIllians and has repeated many tines, is whether
the lower court either did one of two things: Decided a
case -- decided the case with a question of |aw and
deci ded the question of |aw opposite of how this Court
has decided it; or decided the case differently than
this Court has in another case on materially
I ndi stingui shabl e facts.

JUSTI CE KAGAN: Well, how do you square your
argument with Pinhol ster? Because | thought that what
we said in Pinholster just |ast year is no Mnday
norni ng quarterback. We put ourselves in the position
of the Court at the tinme. We |ook at what the Court
| ooked at. We know what the Court knew, and we make the

decision -- and we nade the decision on that ground.

Alderson Reporting Company
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And it seens to nme that your argunment just runs smack
i nto that hol ding.

MR. FI SHER: Justice Kagan, no, we don't
think it does, because there has al ways been a
di fference between facts and law. So this Court of
course held in Pinholster that you | ook at the factual
record that existed before the State court, but ordinary
appel l ate review and princi ples have always al |l owed new
| aw to be considered up to a certain point.

So it's consistent with Pinhol ster to say
you take the set of facts, just as you would froma
trial court, but that new | aw up to the point of
finality is -- can be considered.

JUSTI CE KAGAN: Well, | understand how there
can be a distinction between facts and | aw for nany
pur poses, but Pinholster rested on a view of the
statute, which was basically the view that Justice Alito
gave you, which said everything in the statute is franmed
in the past tense. What the statute is getting at is --
is the decision at the time the State court nade it.

MR. FISHER: We don't -- again, we don't
di sagree at all that it's in the past tense. The
question is where in the past is the cutoff? So what we
say is -- and it's inportant what this Court did say in

Pi nhol ster. In Pinholster, it didn't say that the plain
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| anguage of 2254(d) resolved this. It said that -- |
think 1"'mgoing to get this quote right -- that the
structure of the statute conpelled the concl usion that
for facts you | eave the window. Well, the structure of
this statute as to | aw conpels the opposite concl usion.

JUSTI CE Gl NSBURG. \Why?

MR. FISHER: For a few reasons --

JUSTI CE G NSBURG. The statute says
adj udi cation resulted in a decision, and the deci sion,
the only decision, is the Pennsylvania Superior Court,
because there was a non-decision by the Pennsyl vani a
Supreme Court, resulted -- that if -- in a decision that

was -- didn't say "is" -- | nean, you would have a nuch

stronger argunent if it had read "resulted in a decision

that is contrary." But when it says "was," that sounds
li ke at the tinme of the adjudication.

MR. FISHER: Well, Justice G nsburg, if I

can get this point across. |'mnot saying "is," because
then there would be no retroactivity cutoff whatsoever

| agree that the statute says "was," but it's was as of
when? We say "was" as of the time of finality. The
State wants to read into the statute "was" as of the
time the decision was made. So that's the question you
have.

And if you look to the structure of the

Alderson Reporting Company
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statute, you will see lots of clues that Congress didn't
intend to change the previous clear retroactivity cutoff
at Teague. And of course, that's a barrier the State
has to overcone here, clear and specific change in | aw.
If you look at the limtations provision, it references
finality. |If you |l ook at various provisions of the
statute that reference retroactivity law, they reference
new rules in retroactivity. And this Court has held in
Tyler v. Cain that Teague is what Congress had in m nd
when it did that --

JUSTI CE SOTOVAYOR: How do you get past
Horn? Horn says that -- that Teague and AEDPA are two
di fferent anal yses that each case nust undergo. That
you start with, okay, what does Teague say, but you then
| ook at what AEDPA says, and that each can serve as an
I ndependent bar. So if that's the case, how do you get
around AEDPA's requirenment of a past-looking statute
bei ng one that involves the adjudication, and whether at
its time, it was contrary to Suprenme Court precedent?

MR. FI SHER: Justice Sotomayor, we think
Horn is another structural conponent of the statute that
shows why we win. And let nme explain why. Again, we
don't disagree it's a backward-| ooking statute, but
backward-1ooking to finality. Now, what Horn held --

Horn rejected a formof the very same argunment that the
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State is making today, which is 2254(d) changes
retroactivity law to establish the cutoff at the tinme of
the State court decision, not as of finality. This
Court rejected that argunent and said, no, Teague and
2254(d) are distinct. And we think the best way to
understand them as distinct is to understand that
2254(d) deals with a standard of review, and Teague
still continues to control finality.

Now, in light of Horn -- I'msorry --
retroactivity. Now in |light of Horn on the books, if
the State were right that what 2254(d) was actually
trying to do was also do retroactivity work and prevent
the State courts from as it put in irts brief, from
bei ng "blind-sided,"” then Teague would serve -- no
| onger serve any purpose, and Horn would have had to
come out the other way, because once you say 2254(d) is
actually concerned with setting a cutoff at the time of
the last State court decision for retroactivity
pur poses, you don't need Teague any nmore. So Horn would
have had to come out the other way if the State is
right.

Now, | et me go back to one other structural
feature of the statute that explains -- that shows that
Congress had in mnd that Teague would continue. That's

the one | referenced earlier with respect to
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retroactivity. Keep in mnd the State's argunment would
bar not just sonmebody |ike Greene fromrelying on a new
case like Gray, but it would also -- the inplication
would be -- it would bar himfromrelying on a new case
| i ke Roper v. Simmons, Grahamv. Florida, or other cases
that alter substantively -- say the Constitution can no
| onger cover or punish substantive conduct in a certain
way. Because again, if Teague is out of the picture --

JUSTI CE KENNEDY: Now, and of course those
are ongoing injuries where the person continues to be
confi ned.

MR. FISHER: Well -- but, no, the State's
rule --

JUSTI CE KENNEDY: |'m not sure there is an
ongoing injury here. All we are doing is tal king about
atrial error. That's -- that's different than --

MR. FISHER: It's not different -- under the
State's view of AEDPA, Justice Kennedy. Renenber, the
State's view of AEDPA is that if a decision comes down
after the lay state court's decision on the nmerits, then
t he defendant cannot seek relief based on it. And then
page 38 of the red brief, in footnote 12, they try to
deal with this problem but not in a satisfactory way.
And it's not an abstract problem If | give this Court

a fewcitations -- if you'll permit ne to give you three
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citations of working through the |Iower courts right now
that rai se Roper, G aham and Adkins clainms, that the

| ower court's the only way they have reached themis by
sayi ng that Teague still has -- has a role to play with
respect to 2254(d).

And the three citations, if | can give them
very quickly, are Arroyo 362 F.Supp. 2nd 869, Holi day
339 F.3d 1169, and Simms 2007 Westlaw 1161696. Agai n,
that's another structural feature of the statute that
the State sinply can't get around with this -- with its
view. Now, sone of the |ower courts haven't quite
focused on this, and in fact, it's because for nmany,
many years after AEDPA was passed, States didn't even
make the argunent that you have before you today. All
the way through Smth v. Spisak, which canme to this
court just a couple of years ago, the State of Ohio for
exanpl e was not even making this argunment, which is
quite odd -- if you step back for a nonment and realize
that the State's position today is that the plain text
of AEDPA is so clear that there is no possible way you
could read it in any other direction.

JUSTI CE GINSBURG. M. Fisher, what about
the -- the purpose of AEDPA was to require the Federal
courts to respect the State courts' decisions. And

there's only been one decision in this picture, and that
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deci sion was the Pennsyl vania Superior Court. And we
are not giving much respect to that decision, which did
not have the benefit of Gay, if we're going to say, no,
we have to | ook at that decision as though Gay were
al ready on the books.

MR. FI SHER: Justice G nsburg, let me answer
t hat question by starting, if | may, before AEDPA,
because before AEDPA under Caspari and Teague there is
no doubt whatsoever that that is what a Federal habeas
court would have done, is say the cutoff is finality.
Because, renenber, finality doesn't exist in a vacuum
It exists against the Giffith rule. So what Federal
courts had al ways asked is, did the defendant not get
credit for a case that he's entitled to under Giffith?

So the question is did AEDPA change that
rule. And Justice G nsburg, you asked about the purpose
or spirit of AEDPA. W think what the spirit of AEDPA
Is, is to give States deference and to give themcomty
where they otherwise didn't have it at the time. And so
it changed the standard of review, it changed the
statute of |imtations, but it didn't need to change
Teague. It didn't need to change retroactivity because,
as this court had explained in Teague itself, in Justice
Kennedy's |l ong opinion in Wight v. West concurring, the

very purpose of Teague was to give States the comty
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that -- of not foisting new | aw upon them

So you do end up, of course, in this
situation, which is | think we called it earlier the
tw light zone or perfect stormsituation. But this is
sonet hing that this Court saw com ng under Teague and
| ong ago, even though even under those cases this Court
said the purpose of retroactivity lawis not to hold the
State responsi ble for sonething new.

So the question is why do we have this
twi light zone under Teague and why should it continue
today, and the answer again is because Teague doesn't
exist in a vacuunm it works in tandemwth Giffith.
Remenber, what Giffith said is that it violates basic
norns of constitutional adjudication for a defendant to
not get the credit for a decision that this court
announces before his State conviction becones final.

So Teague i s necessary as the other side of
the coin to make Griffith work. And to undo all of that
and to go back to an unsettled state of retroactivity
| aw, whether it's Linkletter or sonething else, is going
to really cause problens. Let ne give you one other
i mge that the States' situation --

JUSTI CE G NSBURG: Well, 1 don't understand
the problem |If you | ook at the Pennsylvania Superi or

Court decision and say, as of that time it was no

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

22

violation of any clearly established | aw, period. Wy
is that conplicated?

MR. FI SHER: Here's why, Justice G nsburg.
Take the typical case, and maybe you will put in your
m nd, for exanple, the Martinez oral argunment you had
| ast week. A typical case works its way through the
State courts. There is going to be an appeal as of
right in the State internediate court, where all the
claims the defendant brings can be addressed.

Then what m ght happen quite often is the
State Supreme Court is going to hear, like this Court
does, maybe one or two of those clains and address them
on the nmerits. Then he's going to go into State
collateral review and bring an IAC claim an ineffective
assi stance of counsel claim and maybe what ever other
claimhe couldn't have brought earlier.

Under the State's rule, you have three
different retroactivity cutoffs for different clains
that are brought and adjudicated at the different parts
of that reginme. You have a retroactivity cutoff at the
I nternmedi ate court for certain clainms, a retroactivity
cutoff at the Pennsylvania -- I'msorry; the State
Suprene Court for certain other clains; and a
retroactivity cutoff in finality for certain other

claims. And we think that's just unwi el dy and, not only
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that, it's just difficult.

CHI EF JUSTI CE ROBERTS: Well, but it seens
to me that AEDPA contenplates that. It refers to any
claimthat was adjudicated on the nmerits in State court
proceedi ngs. So naturally you would have a different
result with respect to clains that were adjudi cated on
direct review and any claimthat was pushed over to
col l ateral review.

MR. FISHER: It does tell you to go on a
claimby claimbasis, that's right. And therein lies
the difficulty. Wth our systemyou sinply |look at the
date of finality for purposes of any claim being
adj udi cated on Federal habeas. Under the State system
you have to go claimby claimwth different dates and
have argunments, as this court did in Pinholster, for
exanpl e, about whether this claimis the sanme claimthat
was brought, or the State supreme court decided this
claimbut not the other claim and whether the States --

CHI EF JUSTI CE ROBERTS: Well, |I'msorry, but
i mean, ny point is that it seenms a pretty weak
criticismof a result that it requires you to go claim
by claim when the statute specifically requires you to
go claimby claim

MR. Fl SHER: No, | --

CHI EF JUSTI CE ROBERTS: The objection there
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It seems to me would have to be with Congress.

MR. FISHER: |'m not objecting to the
cl ai mby-claimnature of the approach. 1'mjust saying
it would be unwi eldy and adm nistratively difficult and
therefore |I think you can question whet her Congress
woul d have contenpl ated not just going claimby claim
for purposes of adjudication, but for purposes of
retroactivity analysis. And it just is going to create
problenms that | don't think anyone would argue, and |
don't think the State has even intended that Congress
had any of this in mnd when it passed this.

JUSTI CE BREYER: |'m having trouble
followng it. It may be ny fault. But the -- suppose
the Supreme Court has now sonme kind of interpretation of
sonething that's new. Now, there are going to be a w de
range of people that that many m ght apply to whose
convictions becane final or just about final in State
courts at different tinmes. So it's obviously always
going to be sonmewhat unfair and sonewhat arbitrary that

it applies to sone and not to others. So what is the

probl em here? What -- the reading of the statute on the
ot her side says: 1'll tell you who it applies to or who
It doesn't apply to. It doesn't apply to people who are

the last State court decision was nmade before the

Suprenme Court made its decision. That's it. Now,
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that's arbitrary somewhat, but you have to cut and draw
a | ine sonmewhere.

MR. FISHER: | think, Justice Breyer --

JUSTI CE BREYER: What's the problen? Wy is
t hat conplicated?

MR. FISHER: You are right there is
arbitrariness built into any cutoff. The State nakes
this point inits brief. But by disjoining habeas | aw
fromGiffith, you are going to create a whole new | evel
of arbitrariness that we think is undesirable and
unnecessary.

So for exanple, in a situation like this
everything is going to turn on whether a State suprene
court grants review and ultimtely di sposes an issue on
the nerits. And many State suprenme courts m ght take
the view that, well, hey, if the State supreme court --
if the U S. Suprenme Court has just decided this issue
and we don't have any new | aw to make here, this isn't
worth our time. So we're just going to let it go.

JUSTI CE BREYER: O the person would say:
Look, the State supreme court has -- we are under a
deci sion here the exact opposite of what the United
States Suprenme Court held; will you please either take
our case and hear it or at least send it back to the

| ower court? And wouldn't npst State suprenme courts do
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it?

MR. FISHER: | think many State suprene
courts -- | think there is a possible two questions you
asked. One is whether State suprene courts in that
situation woul d thensel ves GDR back to the inmediate
court. Pennsylvania by our estimtion doesn't seemto
do that. And many State suprene courts don't do it.
They don't have to do it. And again you have the
problem if you are going to rely on sonebody to bring
the case up to this Court and say that's the only way
that he can get benefit of the new decision, | think
this Court -- | knowit's counterintuitive, but you are
going to have to take a hard | ook, not just at fairness
and equity, but at this Court's right to counsel
jurisprudence, and ask yourself whether sonmebody under
the Hal bert test who has a right to have a decision on
the nerits of that claimand that's the only tine it can
be litigated, therefore has to have the right to counsel
because he couldn't otherw se navigate the process.

JUSTI CE KAGAN: | don't understand --

MR. FISHER: If | could reserve --

JUSTI CE KAGAN: -- that, M. Fisher, because
you want to do this in Federal habeas, where there is no
right to counsel either. So what difference does it

make?
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MR. FISHER: Well, there is at |least a
back-up, a back-up that doesn't exist today -- or I'm
sorry, that wouldn't exist under the State's rule. So
the difference it would make woul d be he woul d have a
second chance to bring the claimwhere if he brought it
the district courts often would appoi nt counsel .

If I could reserve the balance of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Ei senberg.

ORAL ARGUMENT OF RONALD EI SENBERG
ON BEHALF OF THE RESPONDENTS

MR. EI SENBERG. M. Chief Justice and may it
pl ease the Court:

Every relevant word in the statute and every
rel evant precedent to this Court points to the sane
pl ace, to the law as it existed at the tinme of the State
court decision. That's the body of |aw that nust be
used in deference analysis. Now --

JUSTI CE SOTOVAYOR: One part of your
argument that -- one part of your argument that troubles
me is what if those 12 States that don't have the right
to collateral review -- what do we do with the two
Teague exceptions?

MR. EI SENBERG.  Your Honor, as we addressed

in our brief at footnote 12, as Petitioner referred, we
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bel i eve that Teague exceptions clearly would survive

review. The reason for that is really a two-step

process. Nunmber one, in nost States -- and perhaps
hypot hetically there will be sonmewhere where this isn't
true, but Petitioner hasn't identified -- has identified

no nore than two that | can see in its brief.

In nost States the defendant will receive
revi ew of the Teague exception on State collatera
review. We want him-- AEDPA calls on him --

JUSTI CE SOTOVAYOR: Don't worry about the
States that do.

MR. ElI SENBERG  Okay.

JUSTI CE SOTOVAYOR: | asked -- ny
hypot heti cal was assum ng there are sonme that don't.

MR. EI SENBERG O course, Justice
Sotomayor. As to those relatively few States that
hypot hetically m ght not, the defendant goes to Federal
court and, because this is a Teague exception -- and
t hey are exceptions because they are exceptional. He
has a nunmber of existing habeas doctrines to rely on:
Causi ng prejudice, actual innocence, inadequate State
grounds. And he is quite likely in the Teague exception
case to be able to get through the default of not having
had an adjudication in State court and he will have not

only review in Federal court, but he will have de novo
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review in Federal court, because there was no ruling on
the nerits. So not only will he have Federal court
review, but it won't be deferential review in that
ci rcumst ance.

If the State did allow the review of the
Teague exception, then he will have deferential review
And in fact this question has been debate by the Court
before. It came up in oral argunment in Whorton v.
Bockting. One of the am cus briefs in that case
actually addressed the question enpirically, |ooked at
ome of the nobst recent candidates for first Teague
exception status which was the nental retardation rule
of Adkins v. Virginia, and in the appendix to the brief
found that no state had barred review of the Adkins
clai meven though it was not even officially declared
yet to be a Teague exception.

We think that is what would happen with
t hese exceptions. O course, this case doesn't concern
a Teague exception and so really the only question here
is whether a ruling in favor of the State woul d
I nadvertently determ ne that question for future
purposes. | think our argunent is adequate at |least to
show that the question remains why it can be safely left
for anot her day.

JUSTI CE ALI TGO Your answer is that the
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State in that situation, the State courts in that
situation would entertain the claim But what if they
didn't?

MR. ElI SENBERG. If they didn't, Your Honor,
t hen the defendant can surnount whatever procedural bar
that would constitute when he got the federal habeas in
t he Teague exception case.

JUSTI CE ALITO  How?

MR. ElI SENBERG. By arguing -- the nost
| i kel y Teague exception would be a first exception; not
t he second exception; not the watershed rules which are
few and far between if any still remain to be
di scovered. That exception fits very neatly with the
actual innocence --

JUSTI CE KENNEDY: \What is that cause and
prejudi ce?

MR. ElI SENBERG.  Actual innocence.

JUSTI CE KENNEDY: Onh, actual innocence.

MR. EI SENBERG.  Actual innocence because --

JUSTI CE SOTOVAYOR: But we haven't decided
whet her actual innocence.

MR. ElI SENBERG  Actual innocence, Your
Honor, is well established as a way to get around a
procedural default on Federal habeas.

JUSTI CE SOTOVAYOR: Whet her it's well
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establ i shed is another issue.

MR. EI SENBERG | don't nean actua
I nnocence as being an i ndependent free-standi ng habeas
claim | nmean as a gateway to nerits review. That is
wel |l established. And the first Teague exception by
definition deals with people who essentially didn't
commt the crime. The nature of the exception is that
the State did not have the constitutional power to nake
that a crine.

JUSTICE ALITGO What if it was a case |ike
G deon v. Wi nwight?

MR. ElI SENBERG. That woul d be the watershed
exception rule, Your Honor. Again | ‘believe that the
states would generally and have enpirically entertained
those clainms. |If the state did not -- | believe if the
def endant woul d have the right to say that because of
the watershed nature of the rule, the State's failure to
entertain the claimwas an i nadequate state ground for
bl ocking review in Federal court. And | think that
woul d be an appropriate application of the doctrine.

I think as Justice Kagan stated earlier, or
suggested by her question, Pinholster really does
resolve this claim even in addition to the |anguage of
t he case.

Petitioner argues the facts in law are
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different. And they m ght be to sone extent but
actually law is an easier question for the issue that is
presented here. And Pinholster did not sinply tell us
that new facts couldn't be considered, but the prem se
of the decision was that since new | aw couldn't be

deci ded, neither could new facts. The statute is
phrased in the past tense. As the Court said, the
entire statute is backward | ooking. There was no --
not hi ng about the statute --

CHI EF JUSTI CE ROBERTS: |'msorry. If |
could just go back to your Pinholster point. Your
friend makes the argunent that of course in a typical
appel l ate case, you don't go back and revisit the facts,
but that appellate court is expected to apply the | aw at
the tinme it renders its decision. So there is that
di stinction between | aw and facts that seens to cut in
his favor.

MR. ElI SENBERG. Well, Your Honor, the only
deci sion that was rendered in this case did apply the
law as it existed at the tine.

CHI EF JUSTI CE ROBERTS: |'mtal king nore
generally, the idea that Pinhol ster adequately applies
to this situation. It applies to facts, therefore it
applies to law. The distinction in that context between

| aw and facts, the general context strikes ne as one
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t hat supports his argunment that there are at |east not
tied at the hip and have to be treated the sanme way.

MR. EI SENBERG.  Your Honor, | think that
Pi nhol ster was sonewhat nore specific than that. It
stated that -- the statute was backwards | ooking in its
entirety, certainly with no exceptions for law. After
all, (d)1 is about law. It doesn't nention the word
facts or evidence; it nmentions only the word "law." And
the Court had to nmove fromthat to its decision about
facts.

Number 2, in Pinhol ster the Court
specifically said that it was relying on prior
precedence. And it used the word "precedent" to
descri be the prior decision.

For the proposition that our case has
enphasi zed that review under 2254(d)1 focuses on what a
State court knew and did. State court decisions are
measured against this Court's precedent as of the tine
the State court renders its decision. The junping off
point, so to speak, for the Court's extension of the
principle the effect that we are debating today to the
area of new facts. And | don't think there is any way
to reconcile that holding with the Petitioner's argunent
or with the | anguage of the statute.

Now t he Petitioner argues that this is
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necessary in order to give the defendant his rights
under Griffith v. Kentucky. But as | think the Chief
Justice's questions illustrate, he had those rights. He
was entitled to seek review on direct appeal as |ong as
it lasted of whatever new rules came out before the
point of finality. He was entitled to seek

di scretionary review in the State Supreme Court. He was
entitled to seek discretionary review in this Court.

Had he done so, | think --

CHI EF JUSTI CE ROBERTS: What is the State
hypot hetical, and | don't nmean to give you an
opportunity for a self-serving answer, but would the
State have done if he filed a petition and said: ny
case was controlled by Gray; you the Suprenme Court
shoul d grant, vacate and remand. Are you aware of
situations where the State has agreed with such a
request ?

MR. ElI SENBERG. Yes, Your Honor. [In fact,
we think there are hundreds of cases in which the State
court has granted, vacated, and remanded. | know t hat
Petitioner said that --

CHI EF JUSTI CE ROBERTS: No, no. |I'mtalking
about your office's position in responding to a petition
for cert. Have you ever said: Yes, Gray controls,

that's different, you, the Suprene Court?
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MR. EI SENBERG. |I'mnot sure | have seen any
cases like that other than this one where this as you
said perfect stormactually occurred. In this case
that's not what we said, and that's because we thought
that there had been an affirmative abandonnent of the
met hod of redaction claimby defendant. But if the
State court as it did here decides not to grant review,
then of course the defendant is free to cone to this
Court. The point is that under Giffith the defendant
obvi ously doesn't have any nore of a right than to go to
the courts that are up the chain, and which at a certain
poi nt exercises discretionary review.

JUSTI CE KENNEDY: Is Giff constitutional
case?

MR. ElI SENBERG  Your Honor, | believe it was
a constitutional interpretation, but that's a right that
t he def endant has.

JUSTI CE KENNEDY: Would the Congress of the
United States have the authority |ooking at this case to
di rect Federal courts to issue habeas in this -- on
t hese facts?

MR. EI SENBERG. | think that the Congress
could have witten the AEDPA in order to allow review
here. But | don't think that they did.

JUSTI CE KENNEDY: Then is that then a
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restriction on habeas corpus?

MR. EI SENBERG. | think that AEDPA puts a

restriction on habeas corporation, Your

Honor . And in

nost cases, in nost aspects of AEDPA put far nore of a

restriction than exists in this case.

JUSTI CE KENNEDY: Is there a rule of

constitutional avoi dance that we shoul d

i nterpret the

statute to avoid? Any inference that there is a

restriction on habeas corpus?

MR. El SENBERG No, Your Honor. | think

it's clear fromprior case |aw that the AEDPA does not

constitute an unconstitutional restriction of habeas.

The defendant here does not argue that the restriction

JUSTI CE KENNEDY: No. That's not argued.

agr ee.

MR. ElI SENBERG. And | think

it is clearly

not -- this is a relatively mnor restriction on AEDPA

revi ew conpared to the deference rule in and of itself,

which the Court has characterized as a fundanenta

bedrock principle of AEDPA.

JUSTI CE KENNEDY: While we are discussing--

on a different point. What response do you nmake to M.

Fi sher's poi nt about Graham and Roper v.

MR. El SENBERG Your Honor,

Alderson Reporting Company
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of cases amobunt to a Teague exception, then for the
reasons | have explained | think that those will be
subject to review on Federal habeas corpus. |If they are
not, if they don't need to --

JUSTI CE KENNEDY: Do they neet the Teague
exception?

MR. ElI SENBERG  Your Honor, | don't know
whet her any particular new rule neets the Teague
exception standards. Those are high standards and they
shoul d be. They are exceptional. But for the nornmal
new rule --

JUSTI CE KENNEDY: To ne it's not a question
of a newtrial. [It's a question of looking at a
continui ng sentence and seeing validity of a continuing
sent ence.

MR. EI SENBERG | think there are certainly
good argunents that those kinds of rules would not
qualify as Teague exceptions, Your Honor. |It's going to
be a rare circunstance. And as | said the only one that
even arguably in recent years would seemto fit wel
into the first Teague exception, that is the Adkins
case, the State courts have allowed review.

JUSTI CE BREYER: How does that happen if --
let's imagine Smth is convicted of sone kind of

di sorderly conduct and he goes to the State courts and
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it's upheld. And then sometine thereafter | am being
vague on how nmuch tine. Maybe it's a couple of nonths
or sonething. The Suprene Court says that particul ar

ki nd of conduct is protected by the First Amendnent. So
now it falls within its exception for: you can't
crimnalize this.

Now habeas is filed. Smth files habeas.
Well how can you get that heard? Because this
particul ar provision says that unless it was clear at
the time under, in your view, of the State statute, the
final state decision on the matter, you can't get into
habeas. How wasn't it clear?

MR. ElI SENBERG. The defendant should go
first to the State court once the new Teague exception
is established, Your Honor. And if he doesn't, if he
goes to Federal court first --

JUSTI CE BREYER: He goes to State court
under a collateral review

MR. ElI SENBERG. Yes, Your Honor.

JUSTI CE BREYER: Suppose there is no such --

MR. ElI SENBERG Then | think we have Justice
Sot omayor' s question, Your Honor. And the answer is
that in that case the defendant can argue that the
State's failure to provide review constituted a bar that

he is allowed to circunvent by the existing doctrine in
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habeas cor pus.

JUSTI CE BREYER: This is quite far out, but
concei vable. You argue that in the State court the
State -- you would have to go to collateral reviewin
State court and argue that they now have to apply the
new rul e.

MR. ElI SENBERG  Yes, Your Honor, and that's
appropri ate because of course AEDPA wants the State
court to have the first chance to review. |If the State
court refuses to do so, then he can circunvent the bar.
If the State court does so, then the State court's
review on the nmerits on the new rule beconmes the | aw
that will be applied, the clearly established | aw that
w |l be applied.

Your Honor, | think it's -- Your Honors, |
think it's inportant also to remenber here that -- that
Teague has not been abolished by 2254, its role has
certainly been reduced, but that is true of nmany aspects
of AEDPA.

JUSTICE GINSBURG: What's left of it?

MR. ElI SENBERG. What's left of it primarily,
Your Honor, is the situation where there is no nerits
decision in the State court. And we've just described
one exanple of that in the Teague exception case where

the State refuses to provide nerits review, but there
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wi Il be many others where the State asserts a default
and the defendant is able to overcone them through cause
and prejudice, et cetera.

In those cases the defendant, for purposes
of 2254, wouldn't be barred because there is no nerits
determ nation. But Teague m ght still bar himif the
new rul e on which he seeks review is one that canme down
after the point of finality.

Teague is not a guarantee of rights to the
defendant. Giffith was the guarantee of rights to the
def endant, and the defendant received his Giffith
rights. Teague is a bar to review. AEDPA is a bar to
review. There are two separate bars - that overlap to
some degree but work in different ways.

Anot her exanple of a situation where --

JUSTI CE KAGAN: And if it was the case that
Congress suppl anted Teague to the extent that you said
it did, why is it, as M. Fisher says, that it took

St ates upwards of 10 years to figure this out?

MR. ElI SENBERG.  Your Honor, |'mnot sure if
| agree with that factually. |In the Spisak case, for
exanple, | don't know that it was necessary for the

State to make that argunent. The State thought it had a
strong argunment on the nmerits. That's exactly what

happened in Horn v. Banks, as well, Your Honor, which is
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a case that actually supports our position. In that
case, the State court applied on collateral reviewthe
rule of MIls v. Maryland. Now this Court later held in
that sanme case that MIls was a new rule that woul d be
Teague-barred, but the State didn't know that at that
time, and the State had a well established body of [|aw
applying MIls. And thought -- the State thought it
coul d reasonably di spose of the claimon nerits of the
MIls issue, so it did so.

The case came to Federal habeas corpus
review. It wouldn't have been barred, review on the
merits would not have been barred by 2254 because the
State collateral review court applied MIls and made a
merits determnation. So the defendant woul d have been
entitled to nmerits review under the deferenti al
st andard.

The problemis MIls was a new rule and so
t he i ndependent bar of Teague cones into play. The
Third Circuit refused to apply that independent bar;
that's why this Court reversed in Horn v. Banks; and so
It neatly many illustrates another exanple of a
situation where Teague actually does survive despite
2254,

There are other doctrines that, based on

this Court's case |aw, that have been overshadowed to an
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even greater extent than Teague was. Abuse of the wiit,
t he Keeney v. Tomayo- Reyes concerning evidentiary
hearings. Certainly Congress had the right to do that,
and in fact these issues were addressed to sone degree
even in the court's sem nal deference case in
WIllianms v. Taylor.

In Wllianms v. Taylor for exanple, it was
Justice Stevens' position in dissent, arguing in
di ssent, that the statute really only enbodi ed Teague.
When the statute said clearly established all that
Congress neant to do was to codify Teague. He said it
was perfectly clear that that was the case. And he
argued, particularly in footnote 12 of his dissenting
portion of his opinion in Wllians v. Taylor, just as
Petitioner argues today that the fact that Congress in
ot her portions of AEDPA, particularly in section 2244,
used | anguage tal ki ng about finality of judgnment and

tal ki ng about retroactivity, the fact that Congress did

42

that in 2254 means that it was thinking about Teague and

that it really neant to extend the Teague rule
t hroughout the entire statute, that Teague really
flavored the entire statute.

The Court necessarily rejected that

argument, and in fact in reference to another prior case

of this Court, Wight v. West that had been argued by
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Justice Stevens in his dissent, Justice O Connor
speaking for the Court said: "Congress need not mention
a prior decision of this Court by nanme in a statute's
text in order to adopt a rule."

Now | think that's clearly what Congress
did, and | think it's -- that the Court clearly
recognized in Wlliams v. Taylor that the deference
rul e, 2254, constituted a new rule which sat side by
side with Teague and operated in different ways even if
in some cases, nmany cases that nean you never have to
get to the Teague bar, because the 2254-bar canme into
play first or nore easily.

If there are no further questions, | wll
rely on ny brief. Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Fisher, you have four m nutes remining.

REBUTTAL ARGUMENT OF JEFFREY L. FI SHER
ON BEHALF OF THE PETI TI ONER

MR. FI SHER: Thank you.

Let me make three points. Starting with the
nost inportant, which is the Teague excepti ons we have
been tal king about. Now, the State in its brief in
footnote 12 and today says actual innocence, cause and
prejudice, or sonmething, would let you get around the

problemthat |'ve raised. But that doesn't work,
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because all those doctrines do is allow you to bring the
case forward. They just allow you to get out from under
a situation where you haven't preserved a claim

previ ously.

But this case is all about a situation where
t he defendant does everything he is supposed to do,
everything he can do, but it just so happens that this
Court's decision has cone down after the |ast State
court decision on the nerits, and the State on
collateral review has refused -- if it's been given a
chance -- to renedy that.

The three cases | cited to you, at |east one
of theminvolves a situation where the defendant did go
back to the State. And |I believe it is the G aham case,
and said apply this to me -- the State of Virginia said
no, you are barred from State coll ateral review

So all those doctrines do is allow the
defendant to get in the door. Once he's in the door, he
still has to satisfy 2254(d) (1), which says that no
claimshall be granted -- no -- habeas relief shall not
be granted on any claimunless the | anguage we have been
tal ki ng about today. So the only way out of the problem
t hat we have phrased is to say that Teague deci des what
is clearly established | aw, not the |anguage of the

statute itself, under the State's reading of the
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statute.

The second thing is, as to this Court's GVR
practice -- | don't think there is nmuch doubt, in al
fairness --

JUSTICE ALITO | think the claimunder
Grahamis -- is a different claimfrom any previous

claim Doesn't that get you out fromunder it?

MR. FISHER: Well, not if the State says
that you are barred in its own -- that would get you out
fromthe problem of being able to get in the door
because what woul d happen in that situation is the State
woul d say this is waived because he didn't make it
earlier. Then you go to the Teague -- you go to the
exceptions in AEDPA for new clainms, and whether actual
i nnocence applies, et cetera. All those are nerely
gateways to the question of whether defendant gets
relief which is controlled by 2254(d).

JUSTICE ALITO Do you think a case |ike
Graham or Adki ns applies only to those who -- whose
cases are pending on direct review at the tinme when the
case was deci ded, or do you think it applies to others?

MR. FISHER: | think it -- | think it would
satisfy one of the Teague exceptions. That's what the
| ower courts have all held. If it wouldn't -- certainly

t he hypot hetical that Justice Breyer raised about the
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First Amendnent would satisfy the Teague exception, and
you woul d have the exactly the same problem
JUSTICE ALITO. Now, this is -- if a
juvenile is sentenced to death prior to a decision --
and -- I'msorry -- yes, you think it applies only if it

conmes down during that period?

MR. FISHER: No, we think it applies anytine
afterwards, too. But that just nakes the probl em bi gger
than just the tw light zone.

JUSTI CE BREYER: It's not inpossible to get
out, because -- you say here's -- bring your collateral
State. Now the collateral State, you're imging, says
no, we can't have it because it's tine-barred.

MR. Fl SHER: Ri ght .

JUSTI CE BREYER: Then you go into habeas and
you say the time bar is no good, and it's such an
I mportant opinion, you know, for all the reasons in
Teague, that what they did was a tinme bar and they
woul dn't hear it. Okay, so you hear it. And the claim
is that they made a mi stake. That State court that
woul dn't hear it made a m stake in not hearing it and
deciding it for ne. OCkay? So now we have a State court
thing to review.

MR. FISHER: No, but that wouldn't be a

deci sion on the nmerits, Justice Breyer. The decision on
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the nerits would have been earlier in the proceedings,
when you argued | can't be executed because | was 17
when | committed the crinme, and a State woul d have
rejected that before Roeper, and then you end up after
Roeper, a State saying we won't hear this on coll ateral
revi ew because we've already heard it once. And then we
have the situation we have today, and the only way out
of that situation is to understand that Teague conti nues
to control what is clearly established |aw.

It is not just a problem-- again, it goes
back to the structure of the whole statute, because the
question this Court is supposed to be asking itself is,
Is there clear and specific |anguage-in the new statute
to think that Congress wanted to di spense with Teague?
And this is very clear indication that no -- that's not
what Congress had in mnd, that's not what Congress had
in mnd. And so this is a case not just about habeas
| aw, but also this Court's relationship with Congress,
about whether Congress clearly had the kind of intent
that is necessary.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Counsel, the case is submtted.

(Wher eupon, at 1:43 p.m, the case in the

above-entitled mtter was submtted.)
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